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Background of the issues of “Enforced Disappearance”

The crime of enforced disappearance may be traced back to the late 1960s and early 1970s in Latin America. Latin American NGOs first constructed the term “enforced disappearance”. Initially the Inter-American Commission on Human Rights and the United Nations Commission on Human Rights responded to the growing number of cases, which occurred as a systematic policy of the Chilean State under the ruling of Auguste Pinochet. The nature of this phenomenon has diversified over the last three decades and currently encompasses trans-border abductions, like those attributable to North Korea against Japanese citizens.

The history of the development of standards relating enforced disappearance 

In 1979, resolution 33/173 was adopted by the United Nations General Assembly entitled “ Disappeared persons”. Prior to this such persons were referred to as “ missing persons” or “persons unaccounted for” and as such they were not protected under the law. The Commission on Human Rights first established the Working Group on Enforced or Involuntary Disappearances in 1980. This Working Group was the first thematic mechanism set up within the framework of the United Nations Human Rights Program to deal with specific violations of human rights of a particularly serious nature occurring on a global scale. Prior to this, human rights violations have only been dealt with in a given country or territory. 

Subsequently the Sub-Commission presented a draft Declaration on the Protection of All Persons from Enforced Disappearances. This declaration was adopted by the General Assembly in 1992 however it is not a legally binding instrument and very few States have taken specific action to comply with the standards set out. The first legally binding instrument in this field is the Inter-American Convention on Forced Disappearance of Persons, which was adopted by the General Assembly of the Organization of American States in 1994. As a result of the rapidly developing nature of this crime, there remains to be gaps and ambiguities in this Convention, furthermore “it is unlikely that non-American states would adhere to this Convention” 
. 

In 1998, the Sub- Commission adopted the Draft International Convention on the Protection of all Persons from Enforced Disappearance which is based on the 1992 Declaration and contains the important obligation of States to criminalize this offence under domestic law. Standards for the protection against enforced disappearance may also be found in the Rome Statute of the International Criminal Court however it is only committed to widespread systematic attacks against civilian population constituting crimes against humanity. 

The Establishment of the Working Group to elaborate a draft legally binding normative instrument for the protection of all persons from enforced disappearance

Thus as a result of the existing gaps, most importantly the lack of a binding obligation to make sure that enforced disappearance is a crime under domestic law with appropriate penalties, the ECOSOC endorsed the decision 2001/221 of the Commission to create an intersessional open- ended working group, with the mandate to elaborate a draft legally binding normative instrument for the protection of all persons from enforced disappearance. At its fifty-eighth session, the Commission, in its resolution 2002/41, requested the working group to prepare for consideration and adoption by the General Assembly, a draft legally binding normative instrument on the basis of the1992 Declaration, the work of the Independent Expert, Mr. Manfred Novak and the 1998 Sub- Commission’s draft international convention. 

Summary of the 1st session

This working group held its first session for a period of ten days in January 2003, the main purpose of which is to draw up a universal legally binding instrument to oblige States to use domestic criminal law against perpetrators of such practices, applicable both in wartime and in peacetime, and to fill any other gaps which exist under international law. At its first meeting, the working group elected Ambassador Bernard Kessedjian (France) as its Chairperson-Rapporteur.

The definition of this crime
This crime constitutes a multiple human rights violation of a much more serious nature than just arbitrary deprivation of personal liberty. Many of the delegations felt a true need to define enforced disappearances as an independent offence in their domestic criminal law, which would make it easier to establish rules concerning specific aspects of the offence, such as statutory limitations, exemption of responsibility and extradition. However this question remained unresolved. Most of the delegates (Canada, Argentina, Uruguay, Switzerland, Brazil) agreed to recognize the value of three cumulative elements within the definition, namely, the existence of a deprivation of liberty in whatever form, the refusal to acknowledge that deprivation of liberty, and the removal of the disappeared person from the protection of the law. The definition in itself takes into consideration the perpetrators of this offence and as such the issue of including non-State actors within the definition was raised. Most of the speakers highlighted the difficulty which may arise, for example Brazil noted the risk of confusion between different law corpuses and Algeria underlined the risks of legitimizing non state actors on the international plane. Nevertheless India pleaded for a wider definition that would include non state actors. As a result of the controversial and diverse opinions held among the delegates, this issue has yet to be resolved.  

Statutory limitations

Much controversy arose on the issue of statutory limitations (i.e. time limit stipulating the period in which perpetrators maybe brought before criminal proceedings), which is directly linked to the issue of immunity and the question of providing for an effective remedy. When the crime of enforced disappearance is an isolated act, that is to say a crime under common law, it should be logically submitted to statutory limitation. However when this crime reaches the threshold of being regarded as a wide systematic attack, (i.e. is a crime against humanity), no statutory limitation applies, thus the perpetrators may be brought before criminal proceedings at any time notwithstanding the period in which the crime occurred. This distinction has already been established by the 1992 Declaration and the 1 998 Draft Convention.


On the issue of isolated cases there appeared to be a clear divide between providing for the “longest period laid down in the law of each state party” (1992 Declaration) and that of one which is “substantial and commensurate with the extreme seriousness of the offence”(Draft Convention 1998). USA voiced its support for the latter approach, delineating the fact that for the crime of murder, there is no statutory limitation and as such this could work as an injustice. Japan similarly expressed its support for the Draft Convention 1998, at which point the Chair highlighted that as such the perpetrators of such crime may very well enjoy a blanket of immunity after the maximum period laid down in its legislation has passed. Moreover FEDEFAM gave the example of the very first case of enforced disappearance which occurred in the Philippines in 1971 which has yet to be solved. Thus even the longest possible period laid down in the law would not enable the perpetrators of such crime to be brought to justice. 


Both Brazil and China underlined that, concerning the starting point of the limitation, they preferred the formulation adopted by the 1992 Declaration (“when the perpetrators stop concealing”) to that of the 1998 Draft Convention (“as long as the fate or whereabouts of the disappeared person have not been determined with certainty”). Switzerland however held reservations on the compliance of the domestic mechanism with the 1998 Draft Convention in the absence of an autonomous qualification of the crime of enforced disappearance. Russia on the contrary disapproved the possibility of the absence of statutory limitation and the longest duration of the limitations, expressing the view that it would be a regression in international and domestic law. 

Amnesty and the Granting of Pardon

With regards to the issue of amnesty and the granting of pardon, Human Rights Watch voiced a radical opinion in that the granting of amnesty in itself perfects the crime of enforced disappearance and as such there should be a total prohibition. Japan insisted on the fact that international law does not recognize states the right to grant diplomatic asylum to perpetrators of crimes, in the words the Ambassador of Japan, “there should be no sanctuaries”. The chairperson however clearly set out that this should be left to the prerogative of the legislative and judicial branch of the state party concerned, bearing in mind that the granting of amnesty should not mean that the states are absolved of their obligations.

Cross- border abduction

Cross- border abduction by state apparatus arose under the legal framework of domestic prosecution and international cooperation. Some delegates held that it may be preferable to hold trials in States where the enforced disappearance had occurred and other states should then be under an obligation to provide any vital information in its possession. Nevertheless this cross-border element is yet to be resolved due to the fact that the Working Group has still not reached an agreement upon the definition of the offence. With regards to extradition, a generally high number of delegates fell in favor of including precise rules regarding this issue in the instrument in order to avoid any possible gaps. 

Definition of victims of enforce disappearance

Turning to the definition of victims of enforce disappearance, the 1998 Draft Convention expressly provides that persons who fall within this category are those persons who have a direct relationship with the disappeared (“ his or her relatives, and any dependent who has a direct relationship with him or her”). Some controversy arose with regards to how far such a direct relationship may extend to, as Switzerland highlighted that this could in turn encompass all persons in a given region. USA endorsed this view and further noted that such a wide definition may not be workable under tort law of many states. UK’s proposal for as broad a definition as possible for the protection of potential victims, and as narrow a definition with regards to the issue of compensation was generally accepted for reasons that this approach may leave room for the judiciary to determine the method and level of reparation or compensation through exercising their duties in domestic courts. 

In conclusion, given the extreme seriousness of this human rights violation alongside the fact that it is a slowly developing concept with many gaps, disputed questions and uncertainties, the matter remains unresolved as to whether such an adoption of a specialized human rights treaty would contribute to a further proliferation of the human rights treaties and treaty monitoring bodies. Thus the question remains open as to whether a protocol to an existing treaty such as the International Covenant on Civil and Political Rights may be a better approach or an adoption of a separate convention. 

The report of this working group will be made available at the fifty-ninth session of the Commission on Human Rights as a document E/CN.4/2003/71.

� “Comparative table: Lacunae in international law with regard to forced disappearances”-International Commission of Jurists (October 2001)
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